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ydhisifoi g T B1S) "It has the power fo make laws for la better gov- JBis poist, we bave e afidavits of 4 S o i et mes 12 orolh lavaed 1 the amstaten ¢ o m'r; upon & subjech. purely gevern- JOHN GILPIN AND FLYING PISH.
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" o ] "E wy ] w dm-u-un- in | Onthe 20th of Ostaber and st of November, 1662,
e Cases of the Broadway and Second Avenue e ol Ao oo oy o e e e By vy o horrer i 186 legal | theso twe noble ships took their departure from New!
Railroads, of e Comsmon Counel, and to empa al ts mers. Siate, and that a1one by an act papesting the pow. | F0rk, for'the fur off and distant port of an Fraacisce, i
! - loginla aeting o er conferred u . or repesling or | Oulifornia.
REPOPL SR S, & legidlative , t0 vote according the direet i rticular resolution or M direet them their "
Bajunciions Ordered agninet the Grantecs— of & single judge, and aguimst iic ‘owa deliberate Sinsion theredors. In, 1hat B0 ourt sould legally jnter. | 10 uide 4nd direct them upon thelr courm, sseh hip
Judge Morris Dissenting. Syiaten Sl sk, shonih of the fere with the action of the members of the Common Coun. | ™88 Suppl . ury's curren
n matter vote in o o to the dicta- | o) i easting their votes: that Judge Campbell had no | charts, as well as & book of sailing directions, conspilen.
tion of the judge, suah net would and eriminal, | {1 diction to grant the injunction; that the members of as they have been, from thousands of abstract journale
Supreme Comrt—General Term. ::‘mt“‘m’ S he: Sulgn, ' Wie apinien, W lelc"“l“m““ g MME:M ) ‘i:"m"h"m % | in his possession, at the Observatory in Waahington.
THE GAGR OF THE. RROADWAY . RAILROAD. The injunction commanded the cor 8 aad jtu mom- | Shelr Bachedlancs “é‘.fﬂgm:::.mpudh:r b S 5 | Both ships meds extrsordinary passages, sad we collect
e Hon. Jydges Edwards (Presiding Justice), Roosevelt bers to desist absclutely from the rmanee a}mutn ence of thia court. * xS ¢ e d 3
eifle metn, and, if this cemmand cenld under no eirenm: | ibe case, the question then recurs, can this court inter- and compare their journals for the informaties of future.
and Morria, on the bench. ces be rightfull drossed by & sount of equity to fere with the tees in the execution of this grani? -
Avan 2—Milkau and Others, ts. Juoob Sharpe and oipal tiom, the C; and ite members, | The solut that question appears o me 1o be in. | Pilrims over that waste of waters.
P The Conrt was 4 iy crowded by lawyers and :ulk u‘:lnaﬁumdmdrm rights, were boumd to dis- | yolyed in what | have ..d;.t_.u;'d, and m :plnimlu. The John Gilpin had the start by two days, whish Capt.
Taymen, who manifesied the groatest suxiety to hear the “ffhe words which 1 have italicised present the ques- that &:1{:'1: “&:"‘Jﬁm‘ nn:lrmm:n?‘l Counell, Doane employed, as well as several suceseding ones, in
@esision of the: banch in relation to the application for tion which this Court bas under considera v : m‘"" ate many and uniform that the corporn- running off to the east ward. The Flying Fish leaving port

an injunction aguinst the grantees of the proposed rail-
soad in Broadway. Judge Strong was unable to attend,
sad Judge Roceevelt sat, to comstitute the Court, though
foak o part in thy proceedings.
O!‘INI&!;'.O? JI:IDIE:. ﬂ;"L‘l]:S‘ h
The plaiotiffs in case at street in the
wity of New York, known and designated as Broadway, is
an ancieat street, which was opened about one h
mad fifty years ago, by the then owners of the lands over
aad through which the street passes, for their own con-
winence, and was by them allowed to be used by eitizens
and travellers a8 a common public street or thoroughfare
yy furtber allege that they are esch of them owners in
of certain lots of great value situated upon the street,
believe they are owners infee of all the
of their lots to the centre of the atreet,
to the easement or right of way over the
g also allege that they are taxpayers to u
, by reason of thelr owpership of this and
¥ in the eity. They then state that previous
ting of their .-om}llﬂint.. the Boards of Alder-
suigtant Aldermaen of the eity, in opposition to
the Mayor, and in viclation of the injunetion
hest udm“l' a Mt;oﬁn& by d:fl;i;jh
“ﬂ% gran permission to, the .
lay a d double track for & rallway in Broadwsy,
itehall or State street, from the Bouth ferry to
&1.: ﬁm.'-?d ¢ th mm%au"  Toud to Man.
ong the to 4
. There were certain conditions attached to
t, to which itis not now necessary to allule,
are oertain sllegations contained in e
to the lel:cmhnou un?:g whll;‘!h‘ t
permisslon were granted, which it
negonsary - 10 consider hereafter. The plajo
insist and comtend that the Mayor,
and Commonalty of the city, have no right
of their corporate powers, either as estublished
charter, or covferred upon them by the Legis
authorize the railrosd in question. They fur
that, owing to the peeuliar situation o! Broad-
In reference to its width, and its use for geao-
@i as & ftreet, the proposed railway track, if
18 to be used as the defendants intend to use t,
beecome a nulsance. They also contend that the
0 use the street in the manner proposed ean only
uired by an e‘:ﬁ:ﬁn am.horitjy. delegnted by the
power of State, by virtue of the right of
eminent domain, wnd that it wonld be necessary, as s
oondition precedent to the exereize of such authority,
compensation to the owners of the adjoining
. And Ihnll{; they contend that the grant to
defendants has ht‘ - i ®
Upon these unds they pray for an injunction to pre-
went the gng:.“from beinif :nrryi.ed into effect. 1 I!lIIJ'iL;iFI!
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o corruptly and illegally made. |

that the question as to the general power of the Corpo- |

mation to authorire the layi:! of a railway teack in the
wity has already been settl

fhe Hudson River Railroad Company (7 Barb. 528).
Ihave alrondy understood that case
passed upon, decided by the
s rallway in & city is not perse a
wmisance or a purpresture; and, second, that the Corpo-

As

sation of the eity of New York has the power and right to
authorize the use of its streets for that purpose. [t was
eentended u the argument that the ease before us is

stinguishable from that, becanse in that case the La
gislature had, by its charter to the Rallroad Company
sathorized it to carry ita road into the eity. Bat it «Ill
be observed that this nuthority is raade to depend entire
upon the assept of the Mayor, Aldermen, and common-
of the city. The corporate right, as an artificial ex-
fmtence to reecive the benefit of the wssent or permissin
thaus given, is all that was granted by the State. The
wight to use the streets of the city eame eutirely from
e eorporstion of the city. 8o in the ense of Plant va.
Long Ialand Railroad Company, (10 Barb. 24,) it was
held that the eorporation of elty of Brookiyn, whose
powers do not essentinlly from those vested in the
:gunum of this city, bad tge right to authorize a rail-
eompany to tunnel a public street for the purpose
The Harkiogs and Wash
The toga and Washington Railroad Companv, (11
Barb. 414.) o similar power was recognized in the villge
(8ee nlso Chapman vs. The Albany and
Rallroad Company, 10 Barb. 380,) In each
of theee cases the recipient of the right or thing granted
was & body corporate, created by an act of the isla-
; but in every cave the right or thing granted was
the city or village corporation, by virtuae of ite
over ita streete. The next ground upon
fls claim that the laying and using of
track in queston will be illegal is, that it
-4 isance. has been already seen, it was set-
on E

5 & d‘ad]h‘lh“ a rellway ina clty is
eiarily & nuisance. t no one can doubt that,

, it might b eo. If, for

a railway, with a double track, should be laid
some of the narrow streets of this city,
u;ul.mw, h:nhqulti.: ::1 the purl‘ilcuwnn*:.u
ordinary busimesss purposes, apparen t the
blic use would pecessarily be impaired, if not eatirely
ebstructed. The plaintifs c."::s:d that this ease iv also
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an T to E But 1 do mot think
#hat the facts presented in the papers before us warrant
much & -mugn And it seems to me that no one will

seriously that the track in question might be nsed,
or rather [ #ay, that there i no oegtsintay that it
woukd not be ungin such n way as materially to impalr
and obstruet the public right of passage and re passage
hoand over the street, But euch  a possibility
not be suficient to aulhorize the Interference nf
t this time. The vext ground upon which
claim that they are entitled to the inter
the Court is, that they are ownars of the fee to
of the street, subject only to the pablie right
that the streed cannct be taken for the rail-
compensation is first made tothem, The
which they elaim the ownerahip of the fee
ey are seiged in fee of the lots adjoining the
they contend that from this faet, the law
fmplies their ownership ad madium filum vias, and that
the burden of proving the contriry rests npon the de-
dant defendants, oo the other band, have in-
froduced an affidavit of a dis.dnguistied member of the
Bar, who, it appears, s been employed by the
tion, and for some time past has Leen en-
in preparing a digest of the ancient re-
in reference to the title of the Corporation
%0 the streets of the city. This afdavit is, to a
eonriderable extent, argumentative, and consists of &
siatement of facts, with inferences and copclusions; but
the facts stated are sworn to be true upon information
belief. Assuming all the fucts stated to be troe,
I sam mot pre| to say that i* Is shown that the
of the lands in Broadway, above Wall street, is vested
the Corporation of the eity. Neither am T prepared
eome to a different conelusion. On the contrary, afier
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by the venerable and learmed coansel
motion on the part of the defendants, it
pon the most thorongh examination that
the conclusion that fee of the streets
the Corporation, as, for manifold reasons,
it ought to be—in trust, however, for the
fit—as all the streets, laid out and opened
the set of 1813, are. But with the view which I
taken of this case, | do not ednsider it necessary to
djudication to determine who is the owner of the fee.
1 for the plaintiffs referred us, in their argn-

to the numerous declsions which have been made

s Btate, in reference to the right of the adjoin-
owner o the soll in a publle bighway. There is
t &:&mﬂm‘ 10 ancient rule of the com-
whi a8 far s I am aware, has always been
l:li:‘éuh. the puhl‘.'i:.hurn no other right in a
country than t of pasaage T8 pas.

that any interference with the soil, other than
be ax necessary to the enjoyment
will be considered a trespass, and an action
the owner of the fee. It in apon this
trustees of the Preabyterian Soeiety in
Auburn and Rochester Railroad Compa-
wit decided. But there (s a wide dif-
" hgh--; in the country and a street in
leity. The reason for the restrict.
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for no other pu
with streets in a eity.
which, in modern times,
These uses are aot merely condueive to,
become almost necessary ¥or the eomfort,
prosperity of the public. They have teen
custom, and approved by experience. By
charter, {he then existing streets within the
granted to the corporation, together
laying out snch streets in fnture as
eonvenient: and the general control
of the mutu, .:h'mthnm n]:::p been ra‘_:;adh:n ﬁll}ﬂ
®Orpora a8 the ctor a: manager the pub-
Be right for the common bemefit of all. These
streets, for many yeurs, have been used for the construe
#on of sewers, and for the laying of waler and gas pipes,
and no one has ever seriously questionsd the right of the
wity to nuthorige their use for sach purposes, and no ad
g owner, as far as | am aware, ever pretended to
elaim com tion for auch uss. Thesw arban servi
, as they have beon ealled are the naeossary inei
of u street in a large city | and whether the shreots
laid out and opened apon property belongiae ta the
, or whother they became public streets by
or by grant, or upon comgpensation belng made
the owner of the fee, have all the incidents at
thed to them whicl are neosasary to their full enjoy
as streeta. It is an elementary principle of the
, that where & power, right, or thing 3 grantsd,
wither to a natural or an artificial person, all the inel
dente are granted which are necesary to the enjoyment
of the power, right, or thing. whether the corpo-
ration be the owner of the fee of the streets in trost for
#he public, or whether it be merely the trustee of the
streets and highways as sueh, irrespective of any title
o the soil, it has the power to authorizg their kppro
priation to all sueh nees as nre eonducive to the public
good, and do not Interfere with their complete and ua
rentrictad nse as highways ; and, in doing so, it is not
obliged to confine itesll to such wuses as have aleeady
bl:"ﬂl!i“;ll. As olviligation ndm!.wlmw ]u-Tl
vund expedient. [t was u A pring
t:l:;. m .:ui;:r“ﬁ rlnll-l;nyl inoft,hé-‘P:iE and i;lldla:
n the ait O and in the
of Whitehall bave hosg nmtiom{.ﬂ The pext
question is, whether the corporation had the right to
make the grant, under the eiroumstanoss and in the man-
mer that 1l have done.  The Mayor, Aldermen and
of the city of New York are o publie munl
pal corporation, existing originally, perbap: enstormn,
Wut at an early od nutborized by a weitten olinrter,
and sinoe by Hre enactment. A pubiie muoniripal
sorporation s always erented for politioal purpows It
da invested by the soverei wer with subordinate legia-
Tative powers, to be exere within esrtain loes) 1lmits
hmﬂ are gubject te the contral of the Logldatgre
g 's Oom., 276, People va. Merris, 13 Wend. 824 )
chartor in pot n contrant, within the meaniog o the

: but such is not
ere are certain uses
latter have generally
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éareful reading of the afdavit, and after hearing the |

F in the |
highways country has been, that they | o Bt

in the case of Drake vs, |

there were two |

| than five cents for eac

o |
|

| vate characler, an

t in pot the
But, as regards the acts of the

tiven,

to its private A
footing. Such property is held for the common benefi: of
all the corporators. lnm‘zmu that, the
eb with high duties. It isthe deposi
which it 1s bound to administer faithfull

ustly. And no one will contend that t.h’;'

b men
who, for the time being, may be its duly sut pre-
nmﬁmlqﬂl, dispose of its property t
value, t any or for & nominal consideration; and if
they whlllrumw do #o, it will be no excase for such
ngroes and unwarrantable breach of trust to say that they
acied in their legislative capacity—for the very simple
reason that they will not met in that capacity. They
will be neting in refercnce to the private properiy of the
corporation, and, in this respeet, will stand upom the
same footing as if they were the representatives of & pri.
vate individual, or of & private eorporstion. The mere
factthat the formn of legislation are used will make no
difference in the character of the act. It will be in no
sense the exercise of u politieal power delegated for pul-
lie pu 8 I the mere form of proceeding defined the
act, then (¢ l}i'b‘ be enid t.h?t mnutt of Dt:wﬁuu of pri-
te corporations nre legislative acts, NEINE COTpOrE
-..Rm" d i panies, have & boiard of
directors, and a Pre-ident, who transact the business of
the company. They have their ar meetings; they
have s presiding officer, and their deliberations, diseus-
siong, and proseedings, are condncted more or less ae-
cording to parlismentary roles. But no one ever supposed
that any nfplheir acts were of a legislative character; and
fur the obvious reason that they have reference to pri
vinte property. When a public eorporation scte in reter-
eneeto it private gmpar‘tf, its nots are equally of a wri.
d equally subjest to judicial control,
If o different doctrine were established, the Mayor and
Aldermuen of the eity of New York, might at the next
meeting of the Common Council, distribute the whole of
the property owned by the city among themselves, pro-
vided that tgn)r adhl to the ordinary forms of legisla-
ticn,  The distinetion which 1 have taken is ws well sus-
taived by authority as it is by reason and prinei In

[ tion, 3
Was the injunetion of J Campbell in truth issued in
the exercise of his proper jurisdiction? Irltwu.’ not iu-

sued ‘in the proper jurisdicti then, in
the of Judge Duer, ''the Comm=n Couneil and
its mem in the just maintenance of their own ts,
were bound to it and their in the af.

snd eriminal aet, which

firmative was not ‘‘an l]hg!
" 8 leads to two questions—

The oounld confer no right.

plies the right to attach conditions to the grant; and it | First, what kind of & corporation is that of the city of
18 imma whether the grantor be a corporation oran | New York ¥ Seeond, what are ita powera? The Mayor,
individ Ome of the reasons given on the argumest Commonalty of the city ef New York, area
why the ration could not receive th icipal eor tion, ted lnwmnmhl par-
that it been to apply to the | poses, pomufnz, bowever, incidental thereto, in mun

Lagisly for expresa suthorit li pects, the churacter of a private tlen. This
goaches. But there is no aual beiween the two | corporation has two separate and serien of cor-
cases. The act of 1813 gives to the Corporstion the | porate powers, rights duties nnd responiibilities. The

pewer and authority to te hackmey coaches or
urrilg‘mf. and the owners drivu:h:htnof. lmlr ﬂui;
rates of fare or carrisge, requiring owners of sue
hackney conches or to have a license from the
Mayor of the city, under the direction of the Common
Counell. And if further provides, that whoever shal

one, that of a government, of which I will spoak hereaf-
ter; the other, that of & private corporation, which I will
now consider, because it is necesiary for thepurpose of
Inlelllglhg defining the line between ite property, Habi-
lities. duties, and objections, as a private eorporation,
and its powers, franchises, rights, Jurisdictions and im

obtain such license, shall pay therefor » sum not d
ing five dollars for escl hackney cosch or earriage, to be
applied to the support of the of the eity—(2 Lawn
153, p. 446 #uct, it will be seen, merely fgives o
power to wake a police regulatiom, uu::ryu.ld with a
power to levy a tax upon eertain specics of property fora
partieular purpose. It neither gives, nor doea it profess to
give, the power to receive sompeosation for any
property granted, or for the granting of any right
which ety airead possessed the power to grant.
The comclusions to which 1have arrived, fer the rea.
wons which have been stated, are, that the corporation,
in making the gramt in queation, was guilty of o clear
breach of trust, and that this court is bound to prevent
the grant thus illegally made from being “earried
into effect, The mnexl question to be considered ia
whether the suit bas been brought by the proper parties.
It was held at o genmeral term of this eourt, in the case
of Chriztopher va, The Mayor, &ec., of the Uity of New
York nad al., that a tax payer in the city might restrain
the Corporation, and the pariies cliimiog under them,
from doing an aet which amounted to 4 breach of trust,
and which was injurioua to the party msam tax payer.
The rule of the eommen law, as established in
England, was, that in cases where an act was done
by a corporation, which was not partizularly injurious to
any individual eorporator or corporaters, it was neoessa-
ry for the parties who felt sggrieved to relate their
grievances to the officer of the crown, who mhj‘?-ht, il he
thought the case a prover one, file his ormation

the case of Frewin ve. Lewis, i"‘ Mylne and Craig, 240,) | ggainst the eorporstion. In sueh & ease the suit wonld
which was & suit against the Poor Law Commi I_’ 15, | be brought in the name of the Atto General, on the
who are a quasd publie cory Lord Cott in | relation of the parties complaining, instead of being

giving his opinion, said, * So long &5 these functionaries
#trictly confine themselves within the exercise of those
duties whieh are confided to them by law, this eourt will
not interfere. The eourt will not interfere to see whe-
ther any alteration or regulation which they may direct
is good or bad; but if they are -1epurt.i.nghfrom that power
which the law has vested in them, if they are assuming
W themselves a power over propoerty which the law does
not give them, this court no longer considers them as
aecting under the authority of their commission, but
treats them whether they be a oorporation or indivi-
duals, merely as persons dealing with property without
legal authority,” In the case of V8. yor, &e.,
of New York, (3 Hill, 531,) it was held that the Croton
Aguedust was a part of the private property of the
city. and that, in regard to such property, it stood in
thetsame light &s an individoal owner, was subject
to tle same labilities. In the Dartmouth College case,
the same distinetion between the publie powers of p mu-

| micipal corporstion and it private property was reeog-

And in the case of Adams v, |

. idea. The grant of lands is the
| have the absolute and unqualiti

nized, In the case of Moodalsy vs. The East India Com-
pany. (1 Bro, Ch. B 469.) the Master of the Rolls, in
speaking of the defendants, said, * They have their rights
a% a sovereign power; they have also duties as imli'gdu-
als. So, in this case, a8 o private enm'rrg they have
entered into a private contract, to whi ¢y must be
linble,”” And in the case of the Attorney-General va. the
Mayor of Liverpool, (1 Mylve and 171.) the Master

brought in the vame of the partics themeelvea., But even
in England it has been held that although the proceeding
must be by the Attorney Genoral in & cans where all par-
tien interested were parties to the abuse, yet that where
such was tot the case, It was not necedsary that he should
be before the Court. (Bromley va. 8mith, 1 Simons, K.)
1 think that the plaintiffs in this case, being tax payers
10 & large smount, have such ap interesat in preventiog
the grant in question from being carried into effeet, that
thev had a right to institute this suit in their own names;
snd 1 am of opinion that an injuneti hould be issued

gainst the def ts, in p of the prayer of the
complaint.

Judge Edwards then said that Judge Strong one of his
associates, who heard the argument, waa not able to be
present, but had requested him tostate that he concurred
with the decision just now delivered. He (Judge Strong)
will, at a future and oot distant day, reduce his opinion
1o writing,

BUDSTANCE OF THE DISSENTING OPINION OF JUDGE

I ot Meoihtn e S edsaih ok« W

agree m n up to o cer point, We
all :ﬂ-:e that the (‘:o:nmml Council have authoriiy to su-
thorize the laying of rallways in the streets of
that a previous act of the ture for that purpose is
y ; that a railway i& not in iteelf & muizance,

Craig,
of the Rolls rays: "fi' property is hr:lig by a eorporation
ns# @ trustee, if the corporation holds it elothed with pub-
lic duties, the court Las always asserted its right to in-
terfere.”” Before p to the application of these
g:ineipleu to the case before us, it will be nesessary to
termine what s the character of the grant male b

the eorporation to the defendants. Their ‘mﬂﬁ
the gravt of a permission. Hat this conveys no deflnite

t of a permi=sion to
ownership of them. A
lease of u house is the grant of a permission to use and
oceupy that house for a limited time. In order to deter-
wine what the corporation has done, it will be necessary
to useertain what is the character and effect of this per-
mission which it huas granted. A di the provi

not

and that there is no evidence that it would be a nuisance
in this cular case. But we divide upon the point
whether, in the exercise of this pvve:l, the eorporation is

using its private property or exercising a governmental

:.hrnn. yubretar%:;! m 1‘.:.-.;“1: :lou.;g in this umi
€ corporation pos vate pro y

think that it is exercising a l![llgltln -m”ﬂuul
wer. And in aseigning the r formy lusions,
will first id d P ted by the

the
plaintifis. That point is this, that—

Mukiug the t in defiance of the injunction ont of the
Superior Court, wos an illegal and erimiual act, which could
confer no legal right on the grantees.

Iconsider thia point, m-g not only for the resson Yhat
T O

s rding to

of the resolution passed by the Common Council, the cor-.
poration has granted the permission and l.utho‘rfl.y to lay
a double ruilway track in Broadway. For the purpose of
luying this track, it will be necessary that the Sefendlnta
sball, for a time, take the exclusive possession of a part
of the street—that they shall place & structure there
of their own eoostruection, which shall belong to them,
and of which they shall have the exclusive use, as far as
it is used for a railway. Inmy judgment, it is immaterial
what particular pume is given to thing which is thus
granted. Whether it be a thing corporeal or incorporeal,
mr- whatﬂw‘}e ita coumetd‘ - ia‘ ig l;::t itis a i

of pro some kin Lis & )
city, al:ﬁ! subject to the same u?'-ﬁ. nni

etlier property. The question then arises whether the
corporation has violated ita duty as a trustee in making
the grant in question. It will be observed that the de-
fepdants have paid nothing for the grant, and that the
only amount which they will be bound to pay to
the city will be the anonual license fee for ench ear which
is now allowed by law, and they bave agreed that mo
higher rate of fare shall be cha for the conveyanee of
pussengers from any oné point to any other paint along
the route, and sueh combined sysiem of roules as may
hereafter be adopted by means of cars and omnibuses,
paseenger, It is wtated in the
complaint, and it (s not denied, that six offers were made
10 the corporation by other parties thao the defendants,
and the complaint alleges that one of them, if seeepted,
would produce a sum exceeding $250,000 per aunumn for
the becefit of 1he corporation, and the relief of the tax-
paying citizens, while eich passenger would be charged
vut five cents fare. That another offer, if acsepted,
would produce & sum exceeding $900,000 per annnm,

for tne benefit of the cor tion, while each
arvepper would be  charged but five cents fare.
at another offer, if wnecepted, would produce

the eum of $100,000 per annum for the benefit of the eor-
poration, while each passenger weuld be charged but five
cents fare. That another offer, if aceepted, would produce
the sum of $1,000,000 for the benefit of the eorporation,
while each paseenger would be charged but three cents
fare. That another offer, if aceepted, would produce the
sum of $150,000 per annum for the benefit of the corpor-
ation, whils each passenger would be charged but three
cents, and, finally, that an offer wasmade, in which the
parties agreed 10 comply in all respects with the terme
and ronditions set forth in the resolutions by which the

grant was made to the defendaots, with the exception, |

thnt instead of charging #ve conts for cach passenger,
they would charge but three. The defendents do not de-
I'? these altegations, but they have submitted an affida-

t aworn to by two of them, in which they say, that

either of these offers, if acoepted and carried out, would |

have been less burthensome to the grantees in the
amount of money expended, and less beneficial to
the citizems than the ot made to the defendanta.
And they state, s one of their reasons, that nooe of the
offers which were refused, excepting one, proposed to
take the grant upon the same terms and conditions an
ibe grant made to them. But what are those terms and
conditiens? It will be seen by reference to the resolu-
tions that are, rully, regulations as to the man-
ner of hyin{uhe ralls, and construet and ma

ihe ears, which would not be operous to einnml, al
which would be adopted by any one, almost s & matter
of course, The only important provision is that which
relates to the sweeping of the street,
carrying this provision into effect wonld amount to & sum
very fur less than that which the other parties agreed to
pay to the corporation. They next state that the offer
10 take the grant upon the same terms
and conditions ns were agresd to by the defendants, was
not accompanied by any purchase, or offer to pu.rchue.
the lioes of omnibuses now established in Brosdway,
wherens they alloge that 1.1;?. through their represents-
tives, had made contracts with -u:?uan principal omni-
bur lines in Broadway, owning two hundred and forty one
omnibuses, to bu
drawing the mn{huns from Broandway, and with o view
of teansfory! them to tramsverse lincs to roo locom-
munication with the railway. But if they had made
these contracts, why had they done so ¢ They were not
bonnd by the terms of the prunt to make these or any
similar contracts, They say io their affidavits that they
made the eontracts ‘s o mensure of justiee and proper
public policy.”” Wasit from a sole regard to these son-
siderations, or was {1 pot rather from a regard for their
private interests # The affidasit itrell nndoubledly states
the true reason—''it wis necossary” to the sucsessful
waorking of a rallway in Broadway at all.”” And is it not
a just conclusion that the same motives of self interest
which infl the defend , would bave induend the
grantees, whoever they might be, to do the same thing ¢
Hut it i« said that thore offers were not made in good
faith, The papers before us show the cireumstances un-
ter which tbey were made. They were made by the
owners of property upon Broadway; by parties who had
wwulonsly opposed the raflroad, beesuse they believed
thit [te construction and uses would be injurion to thelr
be injurious to their property. They had appeared be.
fore the Commen Council pod urged their objections and
when they found that their opposition would be unavail-
ing, they said, “them give ns the ‘;l.rlt, We believe
that it wil' be exesedingly valuable. We ars willing to
pay o liberal considerntion, and we believe that in this
wiy we shall derive some compesention for the injury
which we think that we Ihlh enstaln by the deprecin
tion of our property. ' They said this at that time, and
they say it now . and in Ahis, | can see neither |neonsis-
tency nor bad faith., Buat it is said, and some conversa-
tions are stated in the defendants’ affidavite for the pur
pove of showing that the other parties Intended. in case
they eeeived the grant, to allow themsslves to be
restrnined by logal procesdings from carrying It inte
offert. 1 suppose that the qguestion whether they
would be restrained or not, would dejend upon the
question whether they were proseeding illegally or
not ; and that the rule of law would be the same
whether applied Lo them, or to the defendante. or to oy
one elsn,  But it s said that they would heve allowed an
Injunetion to be obtained, and would not have moved for
ite dissolution. Buppose that they had, wooid that baye
defented therand? Would the Corporation. in the propes
discharge of (1% duties, have allowed whit 4 belleved 1
be o valunble work, Lighly bensticiad (o tLe publie, and of
great alvantage to the eity trensury, to be chue arrested:
Or would 1t pot have defended the grant whioh iy hed
wile, o cese ;4 becpce pecemsry 0 o m? I3

But the sxpense of |

out thefr lines, for the purpose of with- |

the decigion of it in favo #he plaintifis will dotermine
thie cause, and require that the injunction should be

=

@ per t, but also a t decision
upon {hi; int is of more importance to the well-
being of (this city, and to our citizens, collectively and

individvally, thar would be the benefit or injury to

them of any railway in Broadway, or in any other atreet |

of the city. In this eonnection, I present a series of
facts sdmitted by the parties to this suit, vic..—On the
19th of November, 1862, the Board of Aldermen of the
city of New York, aeting in ite capacity as one branch of
the legislature of the city of New York, paased the fol-
lowing resolution, viz.\—

Resolved, That Jwuecob Sharp, Freemam Campholl, (und
twenty-cight others who are mamed in the resolution,) and
those who for the time being may be associsted with them,
all of whom sre herein designated asassociates of the Bro
why uilwnf. have the authority and consent of the Commnon
Council to lay a double track for a railway in Broadway and
Whitclall or” State street, from the Bouth ferry to Fifty-
ninth strect, and also hereafter to continue the same, froin
time to time, alqng the Bloomingdale road to Manhsttan-
ville, which confinuation they shall be required from time to
time to make, whenever directed by the Common Counoil,
the waid grant of permission nad nulhnrit,r belng upon and
with Bh?ulln\vin litions and stipulat to wit,

Here follows ﬂftmn stipulations, which, for the purpose
of the point now under ideration, it ia ¥
to notice. On the 6th of D , the wana
rlz0 puseed by the Board of* Assistant Aldermen, and -
rected to be sent to the Mayor for his considerastion. On
the 18th of December, the Mayor returned the resolution
with his objections to the Board Aldermen, where it ori-
pinated. e efect of this voto of the Mayor \vu.}l}n

e city; |

ARA R The charter of the eity,(Kent's
Notes and City Charter, 14, section 2,) grants, ratl-
fies, and confirms to the Mayor, Aldermen, and Common-
alty of the city of New York
The City or State Honse, with the ground thereto be
longing, two market Louses, the bridge into the doek, the
new burial place, and the atorementioned feery, with Shess
and avery of their rights, bors, and appurt nge-
ther w itd7 nll the smlitn‘ henefits and advantages which shall
or may neerue and arise nt all times hereaftor, for dockage
or whirfage within the said dock, with all and siogular the
rents, issues, profits, gains and advantages which shall or
sy hrige, grow, or acorue by the said City Hall and State

Huuse, bridge, dock, &e.
‘The Y anth &uﬂ 16, see. 3,) ts to the

¢ rame authority, gran
Mayor, Aldermen, snd Commonalty, &e., “'All the yacant
Manhattau

laud within the city of New York and on b

Island, extending to low watermark,” &e. 44, ''to
lay out their grounds and build upon them,” &e. The
Montgomerie charter recltes and reaffirms the ts of

property before mentioned, and grants vacant Jands on
both sides of the Fust river between high and low water
mark, and jower 10 establish as manyferries us they pleasa.
Pege 142, eee. 37, renews these grants, and ed nddi-
tions to them. All these grants the ﬁn;or, Aldermen,
and Commonalty hold as trustees tor the benefit of the
citivens at large. As rnﬁ:rdn this property the corpora-
tion is a private corporation, trustees for the citizens;
and, in relation toit, may be sued in the same manner
o8 rrirlta corporations, and their sgreements in relation
to it, their sales and leaves of it, may be governed and
eontrolled by the courts by the same process, and in the
pame manner, that our courts deal with and eontrol eor-
porations of bamks, insurance companies, and village li-
oraries. Chief Justice Nelson, in the case of The Mayor,
Aldermen, and Commonalty of the city of New York,
administrators of Joseph Britton, says :

The charter of the city of New Yoerk confers ng‘on the
defendants many powers and priviloges that belong to them
ju common with private companies or individosl citisens,
which they hold and enjoy in the capacity of a private cor-

ration. Thus they ure declared to beable, in Inw, and
capable, to sue and e mmed, implead and be impleadod, &o.,
in all manner of sctions, suits, complainta, pleas, eauses,
&e., in ne full and smple n monner as any eitizen, &o,

The charier ulso conferred upon them the ferries on hoth
pides of the Enst river, and all otheras thon or theresfter to
be arected and established all round the [sland, &o.

These fnm.-, and many others that might be enumerated,
copetitute n large mags of private rights snd intorests in
various deseriptions of property, &e., ' held and enjoyed
by the vity in the snme way, and in common with any eiti-
tén upon whom like preperty nnd franchises might have
been eonferred; and within the limits of

7 swnment, to lay rails in the
tion has & right, a8 » l!wrn y f‘ ollaory

wireoty of the oity. b establis
mpmc there un{d be no quelul:il: that, ns a legislative
y, they bave full power to exercise their own discre.

tion in performing an set wimitted to be within their
power. My brethiren think that they can enter iuto the
question, whether the power has beeu wisely exercised or
not. 1thiok that it is uot for us to deeide; that the law
has placed the decision of that whole matter wich the
Common Couneil, snd not with the court. There may
be many iderations determining the decision of the
Common Couneil that are not proper subjects of inquiry
bere—that, 1 thiok, is the answer to the whole anumnt
for this injunction. It is said that the great difference
between the amount received from these grantees, and
the amount offered by others, ia such as to give the
courts a right to interfere. Ido not thisk so. I do not
think that that difference, whethor great or litile, gives
us jurisdiction. But 1 canunot omit saying that ihe
streets, not bﬁl:}s private property of the corporation, the
ation could uot receive money for the use of them.
They could make no contract in tion to them that
could not be repealed by themselyea or their succeasorns;
and as the st:uli: are publio property, they could recoive
no sum for their use not suthorized tﬁ:ﬂ of the Legis-
Iature. By the churter snd acts of ture, Lthe
ration are avthorized to license ney conchea
and other vehicles earrylog persons for hire, and to charge
for the license of ench lue‘ vehiels not exceed
This is a governmental power to enable the au-
thorities to have control over those to whomn
citizens  entrust their persons and property. The
corporation have no power or authority (e receive
more than the Legislatore of the State has by law autho-
rized. Ing insge 1 to ib , the Mnyor acts
s an executive office of the eity, Should he, in the ex-
ercire of hia discretion as such exeoutive, deterinine
(which he certainly has the right to do, and which right
has been frequently exercised) to license but one line of
omnibuser for one street, and should gharge that line the
maximum price for each vehicle, and another appleant
should then offer three times the amount for a li-
cense te him, with an obligatlon to put on as
many omnibuses as the person 1o whom the Mayor was
about giving the license, would it be the duty of the
Mayor to accept that offer, and could the courts compel
him to do so¥ It does not require much to show the ab-
surdity of such & position. 1 cannot view this transac-
tion of the Common Council in any other light than [
would view the act of the Mayor in respect to such om-
nibuses. I might illustrate lhfq by & variety of other ex-
amples, but 1 have snid enough to explain the positions
upon which I thiok this eause reats. My sonclusions
upon the whole matter are: first, that the injunction
out of the SBuperior Court was withouat jnmdir.gion and

on the let of November, Cupt. Nickels, after sbiaining ¢ /

good ofing, steered off to the south and east, in almost a
direct line 4o where she crossed the equator, upen thy
meridian of 84.30, While one ship was to the eastward
of Maury's track, the other was almost equally far te the
westward, and we eontend, tnat if they had followed his
route more sfrictly, with the winds which it was
their good fortune to have, they would have made tho

shortest passage to Californis upon record By s table '

in Moury’s directions for the month of December, the
shortest actual distance to be wiled by the route for that
month, from New York to the equater, is 3,918 miles,
The distance run by the John Gllpin was 4,087 miles, it
Is not known from the ubitrast of the Flying Fiah how
many miles she ran; but taking her latitudes and lulgi
tudes, s well us those of the Gilpin, and Lieut. Maury's,
we find the one ¢hip cast and other west of the di-
rections, as follows :—

Approcimate No, of A imate  No,

Moury's D Yogitiom of Miles the  Positionof Miles the

reciiong the Johm  Gilpin Flying
ﬁn’ Dec. Gilpin. £ of Fishw,

. Lam. Lot Lom. Mowry, Lai Low, Mowry.

N. W. N. W, Miw N w. 3
80 12 70 00 89 10 O7 %6 140 30 v4 FI 40 146,
38 12 66 00 B0 156 63 4 80 37 M 6d 33 o
46 00 60 00 86 04 40 04 1,000 46 13 60 48 45
46 00 60 00 31 bo 36 b0 60 32 04 Bl 37 450 o
41 44 456 00 Y1 50 06 6O 400 IR 32 47 85 155
40 00 43 00 28 58 M 6l 480 U8 31 47 bd Pl
256 00 43 00 26 10 o4 12 600 24 36 42 03 8 .,
20 00 UT U4 1037 3520 240 18 B3 9 46 120
16 00 35 24 16 16 32 04 200 16 04 89 18 200
10 00 36 00 9 08 30 42 206 w30 57 00 120
Hoo S0 00 600 3010 W 617 8 22 320
I&];;n- Equa- Equa-

r, 9204 tor, 3045 79  tor, 3430 148
The sbove are spproximate distunces; o glanee at the

table will show the position of 1he two ships npem the
same paraliels, and how lur they receded, the one to the
cast and the other to the «est [t Moury’s direetions,
in the north Atluntio. The Gilpin, perhaps, erred u

the rafe wide by keaping liis line under {.’ll. lum
doing so, slie went over u considersble spase whlch waa
nfxt to u dead logs; while Ler swift sompetiter, with
tempting winds, made a bold dagh in the shertest direc-
tlon—ghe almost suceeeded. Un the sizteenth day out

tor; here she met the calms and bailling winds

| whe was only & little upwurds of 200 miles from the q&:
peculiar

void; second, that the Common Council has anple anthe- |
| 24.30 ; Gapt. N, sgain doported from the directions, for
| in them, it is strongly urged upsn all vessels not to stick

rity to authorize the railway in question; and, third,
that thiz court eannot supervise and control ihe discre-

tion of the Common Council in respect to the terma and |

conditions on which, and the persons in whose favor, that
authority sheuld be exercised. TLe imjunction should
therefore be refused,

THE BECOND AVENUE RATLROAD.
Before Hon, Judges Edwards, Roosevelt, and Morris.
Gerard Stuyvesunt vs, Denion Pearsall et al.—The com

to that region, For feur duys Capt, Nickels str
struggled in vain, to get 10 the eaatward, a we:
rent petting him baok ali 04t a8 fast as ha , and
he bad finally to give up wod cross upon the meridian of

gled, but

rly eur-

hero—to go direetly tirough, and, if neeessary, to beat
to windward alter erossing the line. 1t is to be regretted
that Capt. Nickels throw nway these three days; and his
not acoomplishing the shortest passage yet made te Cali
fornin, may be imputed to their loss ']n his journal he

| thus laments that he did not follow the directiona of
| Lieut, Maury: *'I now regres that after making so fine &

plaint in this ease states that the Mayor, Aldermenand |

Commonalty of the ecity of New York have granted to

rum to 5° N, that I did not dash en and work my way to
windward, to the northward of S¢. Roque, as I have ex-
perienced little or po westwardly set, sines passing the
equator. whilst three or four days have been lost in work-
ing to the eastward, between the Iatitudes of b and 3

fendante muy deal with the property, in their
and dilpulitdn of the same, in any way that would be law-
ful for an individual owner; snd mny contraets or on
ments entered fnto in the conrse of suvh wsnegement snd
M:l’lmm‘“' would be me obligatory upon thom a& upon an
individual,”

In the case of Bailey against The Mayor, Aldermen,
and Commonalty of the city of New York,
Court of this State held—

That the grant of the Legielature, authorizing the city to
foroish the eity with water by means of the Croton aqueduct,
‘wus the grant of o private franchise, made as well for the
private emolument and sdvantage of the city, as for the

public ood; and that the defendants, d hog, werse to bhe
regarded a8 a private company, and to be dealt with sccord-
ingly.

the Berrian Jsland ease, tried in this eourt, in which
Justice Edwards delivered the opinion of the court, sus-
taining the injunetion against the corporation, and in
the Washiogton Market case, in which the opi was
delivered by Mr. Justice Roosevelt, sustaining the injune-
tion, the corporation were held to be, guoad hoc, & pri-
vale company, and were dealt with accordingly, because
in both cases the subject matter of the controversy
was the private property of the corperation. The
Mayor, Aldermen, and Commonalty of the city of New
York poseess another and very different and mere im.
yortant power—a governmentaly power. This power s
conferred by the charter, and al:o by various statutes
They may pass laws for the government of the peopls,
and enforce obedience to them bl{im and penalties.
Their consrol over the streets and highways, their right
to do anything in relstion to the streets, or to order it to
be done, or graniing permission to others in relation to
pireets, is embraced in this governmental power. This

olitical governmental i:ter, is limited, and subject to

control of the legislative power of the State ; but to
the extent of the power delegated te them in their exer-
clse of it, and the i diseretion that is fi 1
with it, 1 are as exempt from judleinl interference,
dictation, and contiol, as is the State g:vmmenl. ftself ;
and for the same political reasons, to keep separate and
distinet the three department of gover
live, e tive, and judicinl—so that nei
at;ifan with. dir:ttne to, or u:::{ol utlk otheg

¥ separation 1is necemsary & peoj
mui. through the independ of thess depart ta,
P rled inst w usurpation of arbitrary power by
either. So a4 these three dopartments act inde
pendently of each other, liberty to the eitizen is a prac-
tieal existing principle; but the moment one of them |
absorbs the cther, or a3 soon as the judiciary eam compel
the legislative body not to vote upon a question, or to
vote in accordance with its dlnhtimhzlimprinning
those members who refuse, this dicta power be-
comes the government, aod if the citizem does not fesl
oppression, it is only beoause there la no immediate res-
kon for its exercise. By the charter of the m. and by
statutes nfou.radhlte Legislature, extensive impor-

logisla-
shall in-

the Board of Aldermen could not p d to

the resolution before the 20th l]-l?‘ of December, 1862. On
the 271k day of Ik her, Judge Campbell, of the Su T
Court, upon an e parle npxl.lutiun made to him by Thos.
E. Davies and Courtland Palmer, granted an injunetion

against the Mayor, Aldermen and Commonalty of the city |

of New Youk, in which is the following clause:—

Tdo }u.-r:'lg command and strictly enjoin the defendamta,
the Mayor, Aldermen, and Commonslty of the city of Noew
York, helr counsellors, attornies, molicitors, and agents,
and all otherr acting in sid or nesistanes of them, and ench
and every of them, that they and each of them do absolutsly
desiat and refrain from granting to, or in any msnner su
thorizing, Jaceb Sharp and others, (the persons named in the
resolution, | or their arsocinton, or any other person or per-
aome whomeoever, the right, likerty, or privilege of laying a
dounble or any track for & rallroad in the street known as
Broandway, in said city of New York, from the Bonth forry
to Fifty seventh strect, or any rallrond whatsoever in sald
Brosdwny, and from breaking or removing tho pavements in
eaid street, proparatory to or for the rnrpnu of laying or
establishing any railroad therein, notil the further order of

this court,

And that the defendants show oanse at 8pealal Term
of this eourt, to be held ot the City Hall, in the city of New
York, on the second Menday of Jannl?. IHN? at the openin,
of the court on that d.fﬂju AF soon therealter as counse

can be hu:il, why this Injunction opder should not be mude

rimmanent,
1,.E'l"mm.- are rome considerations connected with thie in-
junction necessary to he hore stated. 1st. It not only
frumu the Mayor, Ald and C Ity giving
he permission th:dyerumn named in the resolution,
upon the terma specified therein; and the stipulations s+
tached, but absolutely prevents the
Com ty from giving permission to any person or per
sons, upon any terma, to lay s rail track in Broadway.
With this injunction upen them, (if it is legal ) they
could not give the permission to the other gomtlemen
mentioned in these pmodlngﬁ who offer such favorable
termos 1o the tax-payers and citizens. Again, the order to
ahow ceuse was returnable the second Menday of January
185d—whieh was the Uth day of January—being reversl
days after the expiration of the lerm of office of the then
Mayor and Common Counell, and within which they eould
uet on the gubject. The of this injunction,
(if logal,) would be to postp ideration of the
rerolution until those who eould set upon it, if they de-
sired to do so, were outl of offior, and when the parties
Epm\d to show cause, although the court might decide

st the eorporation had & right, and that it was
their duty, to pasa the resolutions, till the court would
have no more power te restore the resolution, or
to repair the injury caused by the mct of their asso.
cinte, than they have to resassitate the dead,
On the 28th of December the injunction was served
upon the Mayor and some of the members of the Board

Mayor, rmen and

| of Aldermen, and on the 20th upon other members of

both Boards of the Common Counell. On the 20th, the
Board of Aldermen, and on the 30th, the Board of Assist
anls, by the votes of a majority of their respective mem
bers, paseed the resolution, notwithstanding the injunc
tion, which met is the one mentioned in the plain-
tiffls' second point as Cillegal and erimioal.”’  To
prevent sny misapprehonsion  let me  state . —The
Superior Court and the Court of Common Fleas of the
city and eountv of New York, and their respostive
ih ges. h.verepi»l; the same equity jurisdistion, and

& power and right to issue Injunetions, that the Su
preme Court of the State and (te jastices in this distrist

sews. As regards the city and county of New York,

eir L‘qul:{ powers and ours are concurrent.  Thervfore,
Ithough the adiudications of those tourts are not au-
thori:i et they are always referred
to with the greatest reqpect, and I'::nllnrnrl exeept in cases
where we are constrained to diffor upon principle. 1 will
pow give vorme extracts from the opinion (furnished to
u# by the counsel for the plaintiffs) of Judge Duer, de
livered in the injunction care, showlng what nets the In-

binding u‘pon this, ¥

junetion waa intended to prohibit, and the acts sommit- |

ted which, in the oplnion of the court, constituts the
econtempt and the extent of the power claimed by those
judges over the legislative action of the Common Cauneil

| of the city of New York. Judge Duer stutes the in

jnnetion order is the same as though

It referred to and pevited the resolutlon, and hy exprosy
rdnrua iImcl forbidden the Common Councll to revousider aud
ndopt it,

Apnin —

T ehall treat the rerolution ne an ordinance, or hy daw. and
its rooonideration and wdoption me ].(ﬂplﬂ{ nots of logis
Jation in the fulleat sense in which the term Tegislation can
'lwin-lly applied to the nets of a sarporats hady.

ain —

Every Alderman who voted for the resalution, with the in
tent thad it plonld take offect as & oorporate act, had given
Lie arvent, Evory one of them, thorefore. who hine thus as-
rented—the eoneluelon [ plainand irresistible—has done the
wory wet that the order of the court commanded him not to
do, wnd by #o doing has violsted its mandste and santomned
e sothority

Agnin —

T sod thet, even upon Lhe eepposition thed phey wirg

| that the judicisry can aet

l

| them, or the

tant g wers are given to the Mayor, Alder-
men, and Commonalty of the ty of Ngl: York, intal.hn:r
iy rarde : i, the

the corporation, and maintained and used for the bencfit
the uitﬁ:t would, by the sale of the right to construct

of

it, or b income of the road, have produced large
m!o!ihinrl returns to the cor i 1o be expended and
lied in the t and int of the city

iﬁurnmeﬂt. and to the extent of many thousands of
lars, These allegations are not denied, and for the

Buwm of the present motion they must be assumed to
true. It Is also anm admitted fact that the plaintiffa
are property holders and tax in the city to a large

amount, Upon thia stute fa I am of opinion, for
the reasons which Lave been stated in the case of Milhan
vh. Bharp et ol., that the eorporation, in making the
grant in guestion, has been y of such a breach of
irust as for the interposition of this eesurt, and that
an injunetion should beissued agsinst the defendants, in
pursuanceof the prayer of the somplaint,
Judge Roosevelt concurred. Judge Morris dissonted.

Theatrieal and Musieal.
Bowrry Tuearee.—Mr. C. Burke, the celebrated Ame.
rican comediun, appears, for the first time in four years,
iis evening, in two of b t charscters, viz :—Solon
Shingle in the “People’s Lawyer,” and Dickory in the
“8pectre Bridegroom,!”’ He will be supported by the
leading artists attached to this ‘rro?emua theatre,
Miss Hiffert will sing a favorite balla. he amusements
;I.LI:J ﬂaw with the drama ealled the “Murder at the

BroapwAY TiaTRE —The historical tnged‘vhby John
Howard Payne, entitled '‘Bratus or the Fall of Tarquin,’
will nee the entert tn this evening, Mr. For-
rest nppearing in his great character of Lucius Juniua
Brutus, Conway aa Titus, Barry as Collatinus, Madame
Poniai as Tullin, and Mrs. Abbott as Tarquina. Miss
Price will dance a tenl, and the entertainments
will conclude with “To Paris and Back for Five Pounds.'’

Burron's TaEATRE.~The nglmdid piece ealled ‘‘Puris
and London,"” which had sueh a long and very suceessful
run, will be presented this evening, with a cast which
embraces all the sterling talent of this favorite and pros-
perous establishment—Mr, Placide in his inimitable per-
sonation of the Freach barber, and Burton as Trot, the
coachman. HBesides, the names of Dyott, Mias Weston,
and other eminent urtists will sustain prominent charae-
tera. Mra. Holman will ving a favorite ballad, and the
favorite farce of **Poor Pillicoddy’’ concludes all.

Namonal, Tnearse.—The moral drama entitled ‘‘Crime
Repentanoe’ wil he of this
evening, Mr. W, G. Jones an Michael Resordon, Miss

pAcity as & pal cor {orest |
exel:u‘h: of these erd to _{'Iu extent delegated, they nre frll.l l'pp!:rﬂ}n. l:gp:.;;.{:;i &:&%;nmmh%ﬂ’f::
subject ﬂn; to _ Ir':%l:k'-?:l;“ﬁ:“ gm‘":““m'j uﬁ:'l:l titled ‘‘Kenneth, or the Weird Woman of the Glen," will
S unels d&; fhaty, acting ealy Ta The same be the coneluding feature. Nearly all the membera of

t the officors of the
State, and against the lawn of tho State. If the Legisla-
ture of the Btate is about to ennct & law palpably uncon-
stitutional, the judiciary canmot legally issue an injunec.
tien to prevent members voting for the law, or to com-
pel them to vote againat it. er the bill has received
all the forms to make it » Iaw, snd is attempted to be
used an a law, the judiﬂhr{. by injunetion, may, ine
proper case, stay its applicstion, upon the ground of iis
uneonatitu A , also, if the Common Couneil are
about paseing a law or ordinauce that is either unconsti-
tutional or beyond the r delegated to them by the
charter or the lnws of the State, the judiciary cannot in-

terfere with the action of the members by injunction.
But afier an ordinaoce has received all sane-
tion that the Commoun Council ean give to it,

then ﬂ:o ecourts, dth;: by hjunc:‘lon h:r bymutﬂer
proceedirgs, as may required in t cular
care, m& declure the ordipance to be lnﬂald by
resscn of the want of anthority o enact it, I, however,
the Legislature of the Stute have the constitutional power
ulwn subject, and the Mayor, Aldermen and Common-
alty bave the charter power to pass the law or ordinanes,
the entire discretion ws to the details of the law or
ordinance in vested in the Legislature or in the Common
Council, and no judge or judicial tribunal has a right to
interfere becauss they may be of opinion that such dis-
cretion was d, ind t, er , Or even
corrupt. If ecouria were permitted to interfore with the
diseretion of the law making power, then it would be at
the dlacretion of the judges, and not of the legislators
that made the laws, for no law could exist unless it
squnred preeisely with judieinl ideas of what was dis
creet snd proper, It will ived, upon an i
tion of the charter, and of the statutes in relation to
them, that the streets aure under the control of the
Mayor, Aldermen swod Commonslty, ss n government,
(unlike the ferries, the City Hall, the lands, plers, docks
und slips, &c., which belong to them as a private,corpo.
ration). The streets are exprossly declared to be ' for
the uete and serviee of the said Mayor, Aldermen and
Commonalty of the said city, and of the inhabitants of
Manhattan  Inlend aforesaid, and travellers there.'
| {Kent, Com, Ch, 14, 16.) Therclore, giving the corpora
tien the power to lny out new stroets, and to alter and
rejair streets, makes them the judge of what {s neces-
wary und convenient for all inhabitants and travellers
there. (lLancellor Kent, in his Notes upon the Charter,
puge 236, note xxxi., slates ' —

The sixtecuth section gives to the Common Couneil power
to oxtablieh, direct, Iny out, slter, ropair and nmond strests,
Ianes, alleys, higiways, water courses, sud bridgos, through
ot the eity nnd in "

This is o grant of a publio natars, without any private in
tereat, or [-N-peﬂ‘y. of revenne, conneetod with i, wnd it has
always t wifl the C Counell, under free and
netlve exercise, subject, nevertheless, at alltimes, to legisla.
tive luterference And direction.

Chief Justice Nelson, in his opinion In Britton's case,
before referred to, after arolfy#ng agreat number of the
rights and privileges held by the corporation, as & private
oo rporation, goes onto say —

eee plghits and privilegos thus grantod are altogothor dis.
tnet and different from thosy with which the defendants are
invested nnder the oharter ad & mundeipal body, The Iatier
clusy comprires & la hody of politienl powars, grantod
#olely for public objects and parposcs, with which the pei-
vute futerest und estate of the defondunts, strictly spealing,
have no concern. These powers are conforred for the bansht
of the eity nn o community, and the end sought to be nttain-
=ty good government,

On louking into the charter, it will be found te embrace

wn exteneive grant of polition] power, legislutive, executive,
and Judicinl, which, #o fur a0 granted, ropressnts these groal
departments of the State government, and which are lodged
with the defendants in their ear“t!; nen munielpal eorpo-
ration. The legialative power I8 conferred npon the Common
Conuneil. hat body is empowered *“ to frame, constitute,
ordnin, make and establish, from timo to time, all such Inwe,
stututen, rights, ordiswnces and constitations, which to
ater part of thom, shiall seem to be good,
uselal, or nocessary for the good rule and government of the
Ledy corporate.”’ Power i# also glven to iuflict panaltios for
:ru; violation of any ordinancoe or by laws paassd by this
hod y .

1'{“ matter which war being eonsidered by Justies
Nelson was s contract which a provious Commog Coun
cil had made and which & new Common Counnell had re.
pealed. The Chief Justice continued —

Now, It eortainly requires no argnment to prove that the
powers of the dofendants, hrought into exercie in forming
= i lf II’I“ ‘?; the lln;t:“d I; e -

viding for cloan , puh

:Plh :Ig o nnd “"nyll‘ bhe -.m belonged to, and wors
part and pares of ite legislative and nxcontive nuthority,

nq
o wharfs, and plers

wholly iudepegdent aad gliconvecied from Lho partienlar

Purdy's dr pany appear in this piece.
snpounced for this evenlng by manager Wallack The
firat in, ** Faint Heart never Won Fair Lady," Lester and
Miss Laura Keene being the stars of the picce, An ex.
cellent selection of new and mpulnr music will be played
by the orchestra, Miss Malvina will sppear in a mili-
faire, and Eheridan’s fine comedy of the ‘' Rivals,”” with
Blake, Lester, Prougham, and Miss Laura Keene, in the
leading characters, will terminate the t

" Anzmieay MusEvM.—The drama entitled “ Six Degrees
of Crime,” with C. W, Clarke personating Julio Dor
melly, and Misn Mestayer the {:arr. of Louise, is annonneed
for to-night, together with the farce of the ‘* Phenome.
non,"’ 0 excellent pieeca are al:o provided for this
afternoon.

Sr Cuamies ToeatRe—M. J. R Scott is still drawing
erowded hooses to this theatre—Le is snnounced to ap-
pear in his great cbaracter of Ugolino this evening, rn
the tragedy of that pame. The new drama, styled
“Eveleen Wilson'" and the faree of the *‘ Lottery
Ticket,” will also be given.

Cmove.—Sands & Cﬂmwn{v present  varied and atteac-
tive Lill of entertainment for this evening, eomprising,
independent of the regular equestrian amusements, seve-
ral novel features.

Cumisny's Orema Hovee —Cliristy's Ethiopian Opera
Company continue as atiractive s ever. The new songs,
entitled ** Etty Way'' and * Lilly Dale,'" are to be repeat-
ed, together with other attractive paformances,

Woon's Mivernres, —Manager Wood has provided an-
other new song for his patrons this evening, entitled
 Woman's Righta."! His entertainments give decided
patisfaction to crowded houses every night, All the
eccentric performers are to apptar,

I'r, Varenmvg~This highly popular eecentric lecturer

» well patronized nt Hope Chapel. He will continue bis
lectures during the ensuing week. The receipta of Wel
needay, Thursday, Friday and Saturday, will be for the
benetit of the New Yotk Volunteara.

Pror. Heupr.—This eelebrated necromancer s to
commence another series of hila soivfesof diablerie, at 510
Broudway, to morrow evening. The programme is rich
and varied.

Basvann's PANGRAMA o ™08 Hory Laxn,—This splen-
did ‘PIIII"‘IH! is drmwing erowded hguses every night at
{he Geornmn, Broadway.

Owena’ ALviNg RAMRivg, ANn AscRNT oF Most Braxe,
This novel and beantifol entertainment will be given to-
morrow evening by Mr John Owens, who is well known
to the citize@s of New York, It will be ilustrated by
beautifully p inted scenery.

Mre. Cathurine N, Bioclalr made her firsk appearnnes
before a erowded audiense at the Varietiea theatre, New
Orleans, on the 244 ult,

The =t Charles theatre, New Orloans, elosed for the
seuson on the 26th ult., with the benefit of 3Mr, Lynne.

The Bateman children made their first appearance in
Mobile on the 22d ult., and clossd their engagement on
the 28th ult.

The Noasset family, neeompanied by Joln Sefton, were
to perform in Charleston last week,

Miss Kimberly waa ted with an overflowing house
at ber benefit in Pittaburg on the 1st inst,

Mile. Melisin, one of the French dancers, had a fine
auiience lor her benefit at the Howard Athwensnm, Bos-
ton, on the 1st inst.

Mr. W: R. Goodall wan married in Boaton on the 23th
ulthmo.

The Mason WILlL Case,
Pefore the Snrrogate.

Arian ::.-—Apﬁhuhﬂn was made by Mr. Ring, on behalf
of Mr. Jumes Mason, in rl.lrﬂl.ullra of the recend verdiol
in the Circuit Court, for letters of administration on the
estale of John Mason, decensed. The application was op-
posed, und the matter was not disposed of by the Burro-
gite, ax it appenrs the case s to be taken to the Jourt of
Appeals, on n motion for u new frial. Thos this loog Hti-

ated ense is destined to provide more heavy feen for
mwyers. aod adry * thrice fold tale’' for judges and
jurymen,

Naval Intelligence,
The U. &, wisamer Soranac arrived st Havann 26th ult,,
from I'ansnonld, pndd rempined there 30th,

the defendunts the permi to comstruct a railroad, morth inst a strong weatwa set.”
SHORPANS, Eub Ot ing on the Becond avenue and thence running | T{'h“ is m&'&:‘m“‘:“uﬁ Copt. Nl'{:kg" g:“ his
i through other avenues and streets of the said city, It | ‘:;:dsf"' n:;g:‘“ we u:,":, heu? ihn:ﬁ,, m',:,:d.' ‘:‘h‘:
furtber alleges that this grant was and is of great value; | will certa y the voyage to California in Jess than
that it was obtained by the defendunts without their pay- | ninety days. = o
ing anything therefor to this city; and that if the same | m;hf.'l‘::?i;'u&l: :{;u k!:b l:?‘;:m f.‘:r.d 'l“h',:ff
Supreme | }ad been offered for sale, or ifthe railroad had been made | road hnvma."y She ix :1 swift of heel, for her jour-

:ll lhnl;nn th:;unul;ﬂm gln( Srl.:umﬂuh in n:'wfutyfnur
ours, com wia T oy n arnﬂ
and the Gilpin could ill afford to !iu'nw awsy tha 200
miles which she lost %ptnf #o far to the sastward
between the parallels and 80 N. It is true she
had the advantage of being well to windward, for when
she entered the region of light winds, she steered direstly
asross, upon a0 easy bowline, and in twenty five days we
fnd hér eouth of the equator, with o good breeze, and
pmaeds a8 bright us the skies above her, of ml.tfng a
capital pastage to California.
t has been shown that both shipa lost north of the
line: one being a little too cautious, the other & little too

bold. Both crossed upon the same day, (the 23d of De-
cember) and from here they had a tollaubl& falr start
24th they were

for the yet far off land of gold. On the
almost * and neck,” being only a little upwards of
thirty miles apart. A person at the mast head of either
ship, might have discerned the upper sails of the other.
The irade winds hung well to the southward; the Gilpin
was enabled to lay ber course; and she went on her way
rejoicing, while the Pish bad to * go about' to aveid the
land. e Gilpin kept the Jead until she entered the re-

ons where old Eolus loves to hold his eourt. Both

ipe sttempted to %: through the Straits of LeMaire; the
Gilpin failed—the Fish succceded, and thereby recovered
1he distanee she had lost upon the const of Braxil. Here
sgain Capt. Nickels, fearless of the stormy region snd
dapgerous lee shores, made another bold h& to shorten
hin passage, and this time fortune smiled upon his effarta.
With a N. I. wind, which does not often Blow in those
Iatitudes, be leaed ahend, vridonh? his distance; and
when he cros the equator, which he did in twenty-
thro];daya from Cape Horn, he was two days ahead of lge

Gilpin.
ﬁm Flying Fish

d upon the idigh of 112 de-
grees west, In the meantime the Gilpin took the recom-
mended track., Ehe secured her wea , and with it her

passage; when she bore up north she had no dread of 'les
sbores,” and we find that she made the run to the line in
twenty five days, which she crossed npon the meridian of
116 west, two daya after the Flying Fish.
Here fortune in favored the Glipin, and aesertod
doil:xums sbout the

| the Fish, The uator seemed to be
fatal to the latter, for while she h;%mlmd the Gilpin

passed ber, and again the lead, which she continued
to hold, and although the Fizh, like the pest boy, “‘came
lumbering at her heels,'' the Gilpin hé ahead, and en-
tered the Golden Gate in fAifteen days the line~the
shortest passage except ooe upon record. The Fi

Fish ulso o fine run up of eighteen days. Between
6 and 7 degrees north, for two days, she is | ;. ‘tealm
throughout:'" in 11° slie took the northesst trades; on

| the 31st of January, 1853, one day befare the Bilf:.n, she.

anchored in the harbor of

i San Francis, after the unu-

short voyage from,New York of ninety-two days

| and four hours,
Warrack's TeraTRE—Two very atiractive pieces nre |

Thus terminaten the contest between these two noble
ships. We have compared their abstracts, and followed
them upon their voyages, with interéated Iaoallngu. On &
comparison, it is difficult to determine which vesselis en-
titled to the palm of victory, so nearly are they ma .
Each experienced the vicissitudes of wind and weather to
which they were liable upon such s lengthened voyage,
and we may well put themn down s being erack ships, well
handled and sbly commanded,

Goveryor Lown's Brekom.—At the dioner of
the Irish Social end Benevolent Bociety, held in Bal-
timore on the 29th March, Governor Lowe honored
the company by an eloguent address, which was en-
thusiastically s pplauded, in which he passed a high
enlogium upon the virtnes and amiable gualities of
the “Sons of Erin," and animadverted severely upon
the brutal policy of the English government towards
the Hister Isle,to which might be attributed the
slough of despond in which that unfortunate people
were at the present time immersed. He concladed
by calling upon his audieuce to remember that they

were not Saxong, Celts or Anglo-Saxons, but that
every uation of Europe had ‘contributed ita blood to
the formation of our t amalgamated race—the
American le—and that we hold ourselves subor-
dinate to no European nation, acknowledge no time
honored excluaiveneas of anc , and measure our
present dutles and our futare d by no rules
whish are to be found inany British or other foreign
standard of excellence.

Polloe Intel

Samuel J Proper Commitied (o
matter pending before Justice Stuart nst Samuel J.
Proper and Johin M. Martin, ¢! with obtaining $400
and upwards from Benjamin F. Carmichael, of Rahway,
New Jersey, by ma fulse and fraudulent representa-
tions reajecting a fictitious draft for $800 on a pretended
firm in New Orleaana, the magistrate, on Eat J after-
noon, decided to hold’ Propor to bail In the sum of 81,600
{o answer the charge at the Conrt of Bessions, in default
of which he was committed to prison. For Martin, the in-
dividual conerrned with Froper, the dtrate ret the
amount of bail at 81,000 to auswer the ¢ , aod In de.
fault of bail be was likewise committed to prison The
magistrate has, in addition 1o the above case, committed
Proper on an |ndictment found against him some time
since, on o similar charge, his bail having surrendered

m,

Hyutal Treatiment to a Roy.—Yesterday officer Smith, of
the Nineteenth ward, arrested a journeyman ter
vamed Thomas O'Brisn, on a charge of perpetrs AR
aggravated amsaunlt u the person & boy only ten
vears of age, named Peter Farney, under the following
clrenmstances,  On Baturduy afterncon it seemn the boy
went 10 the workshop where O'Brien is employed, in

nee.
'rison for Trinl—In the

Twenty-fifth : treet, noar Tenth e, and there entl
nway a dog belonging to 'Brien. The boy had net got
far off belore O Brien pursued him and brought him back

to the shop, Hs then tied a rope around the '
and the other end of the ta the crank of &
stone. O'Rrien thumd two boys, unmed hmas
Katen and Michael i4, to turn the

thus ti h“‘gﬂw‘ih. rg
rame time dra m
held him for m:::inu!n. When releaned the poor boy
fell almost lifeless. Ho was glalwd up and taken to the
residence of his parents, No, 293 Tenth avenwe; a p:{[lll-
eian wus procured, who gnve hin opinjon that the A
would not recover the severe Internal injurles recrived.
The accused was taken before Justice , And eom
mitied to prison to swait the result of the injuries, The
two boys were commitied ne witnenses,

Furions Driving—A hack driver named Wm. Fltepat-
rick, was nrrested on Baturday ev “on a charge of
furiously driving his horses along the avenue, aml
when vear Twendy-ninth strect running over an d'llrly
woman, injuring her very severely, if Dot fatally. The
police of the Kighteenih ward arrested Fitzpat
conveyed Lilm before Justice Stuart, who him to sn-
wwor (he charge. The nged
residence.
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